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DETAILED ACTION 

1 . Applicant's response on September 8, 2008 filed in response to the Office Action 
dated February 14, 2008 is acknowledged. Claims 20-21, 25-40 and 44-57 are now 
pending. 

Specification 

2. The Office acknowledges the addition of paragraph [0081 .1]. It does not 
constitute new matter because they originally in claims 33-36, 38, 52-55 and 57 with 
regard to the "spectral weighting" and originally in claims 36-37 and 55-56 with regard to 

"resistor". 

3. The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1 .75(d)(1) and MPEP § 608.01 (o). Correction 
of the following is required: Claim 57 recites a means for adjusting the weighting curve 
which is not recited in the specification. 

Claim Objections 

4. Claim 38 recites the term "the weighting curve". There is insufficient antecedent 
basis for this limitation in the claim. 

Claim Rejections - 35 USC §112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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6. Claim 34 is rejected under 35 U.S.C. 112, second paragrapli, as being 
incomplete for omitting essential steps, such omission amounting to a gap between the 
steps. See MPEP § 2172.01 . The omitted steps are: the steps needed to create a 
weighting curve of the weighted channels. 



Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

9. Claim 20, 21 , 25, 27, 30-32, 39, 40, 44, 49-51 , 55, and 56 is rejected under 35 
U.S.C. 103(a) as being unpatentable over Cooper et al. WO 00/58715 ("Cooper") in 
view of U.S. Patent No. 6,483,1 12 to Lewis further in view of Drukier et al. US 5,866,907 
("Drukier"). 

1 0. Regarding claim 20, Cooper teaches a method for identifying fluorescing, 
luminescing and/or absorbing substances in the analysis of samples (see Abstract), the 
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method comprising providing a sample to be examined (p. 1 lines 28-29); splitting a 
sample light into its spectral components (p. 2 lines 18-19); and wherein the samples 
are measured sequentially in microtiter plates (p. 2 lines 8-10). Cooper is silent as to 
providing at least one standard sample; recording a spectrum of the at least one 
standard sample; and determining spectral regions of interest in which measurement is 
carried out automatically or by input means, based on measured standard spectra and 
summing the detection channels of at least one spectral region of interest. Lewis 
teaches a cell array being analyzed by a spectrometer and that at least one of the cells 
can include a reference substance (col. 2, lines 20-21). Drukier teaches a photon 
detector where the spectrum is analyzed to determine the region interest automatically 
during a calibration routine (col. 42 lines 56-57) and summing the detection channels of 
at least one spectral region of interest (col. 54 lines 24-25). At the time of the invention 
it would have been obvious to a person of ordinary skill in the art to use a standard 
sample and use it to determine spectral regions of interest automatically and sum the 
detection channels of at least one spectral region of interest since it is common in the 
art to use a standard substance to determine wavelengths of interest. 
1 1 . Regarding claim 21 , Cooper teaches that blank wells typically have some degree 
of autofluorescence which lead to false positive and negative results. At the time of the 
invention it would have been obvious to a person of ordinary skill in the art to arrange at 
least one blank sample on the sample carrier in addition to the substances to be 
examined in order to account for fluorescence attributed to the blank sample. 
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12. Regarding claim 25, Drukier teaches carrying out a switching off groups of 
channels (col. 54 lines 7-8). 

1 3. Regarding claim 27, Cooper teaches taking an average of the samples (col. 68 
lines 8-9) but does not teach taking the average of a plurality of samples for STD and/or 
BLK. At the time of the Invention it would have been obvious to a person of ordinary 
skill In the art to take an average of the STD and/or BLK sample since averaging 
samples is a common way of processing data. 

14. Regarding claim 30, Cooper teaches providing a dispersive element which is 
spatially resolving In at least one direction, (p. 3 lines 18-21). 

1 5. Regarding claims 31 and 32, Cooper teaches a PMT detector (p. 5 line 2). 

1 6. Regarding claim 39, Cooper teaches an arrangement for identifying fluorescing, 
luminescing and/or absorbing substances in the analysis of samples (see Abstract), the 
arrangement comprising: a means for providing a sample to be examined (p. 1 lines 28- 
29); means for recording a spectrum of the at least one standard sample (p. 10 lines 13- 
14); means for splitting a sample light into its spectral components (p. 2 lines 18-19); 
wherein the samples are measure sequentially in microtiter plates. Cooper is silent to at 
least one standard sample; means for determining spectral regions of Interest In which 
measurement Is carried out automatically or by input means, based on measured 
standard spectra and a means for summing the detection channels of at least one 
spectral region of interest. Lewis teaches a cell array being analyzed by a spectrometer 
and that at least one of the cells can include a reference substance, i.e. a standard 
sample (col. 2, lines 20-21 ). Drukier teaches a means for determining spectral regions 
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of interest in wliicli measurement is carried out automatically based on measured 
standard spectra (col. 42 lines 56-57); and a means for summing the detection channels 
of at least one spectral region of interest (col. 40 lines 44-46). At the time of the 
invention it would have been obvious to a person of ordinary skill in the art to use a 
standard sample and use it to determine spectral regions of interest automatically and 
sum the detection channels of at least one spectral region of interest since it is common 
in the art to use a standard substance to determine wavelengths of interest. 

1 7. Regarding claim 40, Cooper teaches a means for providing at least one blank 
sample arranged on the sample carrier in addition to the substances to be examined (p. 
1 lines 28-31). 

1 8. Regarding claim 44, Drukier teaches a means for carrying out a switching off 
groups of channels (col. 54 lines 7-8). 

1 9. Regarding claim 49, Cooper teaches a dispersive element which is spatially 
resolving in at least one direction (p. 3 lines 18-21). 

20. Regarding claims 50 and 51 , Cooper teaches a PMT detector (p. 5 line 2). 

21 . Regarding claims 55 and 56, Drukier teaches a summation carried with analog 

data processing by means of a resistor cascade (multiplexed, col. 55 lines 12-19) 
capable of being adjusted. At the time of the invention it would have been obvious to a 
person of ordinary skill in the art to sum or weight signals by means of a resistor 
cascade to handle multiple signals 
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22. Claims 28-29, 47-48 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cooper/Lewis/Drukier further in view of US 2003/0139886 to Bodzin et al. 
("Bodzin"). 

23. Regarding claims 28 and 29, 47 48 Cooper does not teach carrying out a 
spectral unmixing according to at least two components for at least one substance 
based on standard samples and taking the ratio of an at least two components by 
unmixing. Bodzin teaches a method for normalization of assay data that can be from a 
microtiter plate [0126]. Bodzin teaches unmixing of spectral components [0012] and 
taking a ratio of at least two components by unmixing [0047] using a computer. At the 
time of the invention it would have been obvious of a person of ordinary skill in the art to 
utilize the teaching of Bodzin in order to normalize data (Bodzin, [0002]). 

24. Claim 26, 45, and 46 is rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cooper/Lewis/Drukier further in view of U.S. Patent No. 5,292,484 to Kelln et al. 
("Kelln"). 

25. For claim 26, Cooper/Lewis/Drukier teach the elements of claim 20. It does not 
teach that a relative signal intensity is determined from a quotient. Kelln teaches a 
relative intensity determined from a quotient in which a reading is made by subtracting 
an offset and then dividing by a reference signal (col. 5, lines 39-42). At the time of the 
invention it would have been obvious to a person of ordinary skill in the art to use the 
teaching of this quotient in order to compensate for any outside light signals from 
interfering with readings and the dividing of the reference signal would cancel out any 
effects due to changes in light intensity. 
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26. Regarding claims 45 and 46, Cooper/Lewis/Drukier does not teach a means for 
determining a relative intensity from a quotient. Kelln teaches a means for determining 
relative intensity (col. 7 lines 56-58) from a quotient in which a reading is made by 
subtracting an offset and then dividing by a reference signal (col. 5, lines 39-42). At the 
time of the invention it would have been obvious to a person of ordinary skill in the art to 
use the teaching of this quotient in Kelln. This would compensate for any outside light 
signals from interfering with readings and the dividing of the reference signal would 
cancel out any effects due to changes in light intensity. Regarding taking an average 
over a plurality of samples, this is common practice in measuring signal from a sample. 

27. Claims 33, 34, 35-38, 52-54, and 57 are rejected under 35 U.S.C. 1 03(a) as 
being unpatentable over Cooper/Lewis/Drukier further in view of U.S. Patent No. 
4,800,279 to Hieftjeetal. 

28. For claim 33, Cooper/Lewis/Drukier teaches carrying out a summation of the 
detection channels as discussed for claim 20. Cooper does not teach carrying out a 
spectral weighting between a plurality of detection channels and carrying out a 
summation of the weighted channels of the signals of the detection channels. Hieftje et 
al. teach a method of near infrared evaluation of physical properties of samples in which 
absorbance is measured and then corrected by the corresponding weighting constants 
(Abstract, lines 7-8). At the time of the invention it would have been obvious to a person 
of ordinary skill in the art to combine the teaching of weighting constants of Hieftje with 
the teaching of Cooper to carry out a spectral weighting of the detection channels so 



Application/Control Number: 10/500,648 Page 9 

Art Unit: 1797 

that the portion of the wavelength that will accurately quantify the property being 
measured is used (col. 6, lines 46-47). 

29. Regarding claims 34 and 38, Cooper/Lewis/Drukier does not teach wherein a 
weighting curve of the weighted channels is a straight line. Hieftje shows in Fig. 1 of 
actual heat of formation vs. near infrared heat of formation. This is a "calibration curve" 
plotting predicted and actual values which is shown in a straight line and capable of 
being adjusted. At the time of the invention it would have been obvious to a person of 
ordinary skill in the art to create a weight curve of the weighted channels in order to 
correlate data. 

30. Regarding claim 35, Cooper teaches processing signals with a computer but is 
silent wherein signals of detection channels are converted and digitally read out, and 
the weighting and summation are carried out digitally in a computing device. Drukier 
teaches a photon detector which can be applied to the detection of samples in microtiter 
plates (col. 49 lines 60-62). Drukier teaches wherein signals of detection channels are 
converted and digitally read out (col. 6 lines 23-28). At the time of the invention it would 
have been obvious to a person of ordinary skill in the art to convert and digitally read out 
signals so that they could be stored digitally. 

31 . Regarding claims 36 and 37, Drukier teaches a summation carried with analog 
data processing by means of a resistor cascade (multiplexed, col. 55 lines 12-19) 
capable of being adjusted. At the time of the invention it would have been obvious to a 
person of ordinary skill in the art to sum or weight signals by means of a resistor 
cascade to handle multiple signals. 
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32. Regarding claim 52, Cooper does not teach a means for carrying out a spectral 
weighting between a plurality of detection channels and carrying out a summation of the 
weighted channels of the signals of the detection channels. Hieftje et al. teach a 
method of near infrared evaluation of physical properties of samples in which 
absorbance is measured and a means for correcting the corresponding weighting 
constants (col. 5 lines 38-43). At the time of the invention it would have been obvious to 
a person of ordinary skill in the art to combine the teaching of weighting constants of 
Hieftje with the teaching of Cooper to carry out a spectral weighting of the detection 
channels so that the portion of the wavelength that will accurately quantify the property 
being measured is used (col. 6, lines 46-47). 

33. Regarding claims 53 and 57, Cooper/Lewis/Drukier does not teach wherein a 
weighting curve of the weighted channels is a straight line. Hieftje shows in Fig. 1 of 
actual heat of formation vs. near infrared heat of formation. This is a "calibration curve" 
plotting predicted and actual values which is shown in a straight line and capable of 
being adjusted. At the time of the invention it would have been obvious to a person of 
ordinary skill in the art to create a weight curve of the weighted channels in order to 
correlate data. 

34. Regarding claim 54, Cooper teaches a means for processing signals with a 
computer but is silent to a means for converting and digitally reading out signals, and 
the weighting and summation are carried out digitally in a computing device. Drukier 
teaches a photon detector which can be applied to the detection of samples in microtiter 
plates (col. 49 lines 60-62). Drukier teaches a means for converting and digitally 
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reading out signals of detection channels (col. 6 lines 23-28). At the time of the 
invention it would have been obvious to a person of ordinary skill in the art to convert 
and digitally read out signals so that they could be stored digitally. 



Response to Arguments 

35. Applicant's arguments, see p. 8, filed July 25, 2008, with respect to the claim 
objections of claims 34 and 53 have been fully considered and are persuasive. The 
claim objections of claims 34 and 53 have been withdrawn in view of Applicant's 

amendments. 

36. Applicant's arguments, see p. 8, filed July 25, 2008, with respect to the claim 
objections of claims 41-43, 48 and 53 have been fully considered and are persuasive. 
The claim objections of claims 41-43, the claim objection is overcome in view of 
Applicant canceling the claims. The claim objection of claims 48 and 53 is overcome in 
view of Applicant's amendment. 

37. Regarding claim rejections of claims 20 and 39, the rejections are overcome in 
view of Applicant's amendment. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DAVID CHONG whose telephone number is (571)270- 
3718. The examiner can normally be reached on Monday through Friday, 7:30 AM to 
4:30 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/DC/ 



/Jill Warden/ 

Supervisory Patent Examiner, Art Unit 1797 



